The Australian Constitution played a significant role in underpinning the result in the Aid/Watch Case. It was invoked by the majority to support their conclusion that a body can be a 'charitable institution' despite engaging in political activities. The use of the Constitution in this way came as a surprise. The case extended an existing constitutional principle relating to freedom of political communication from its electoral base into the protection of the political activities of non-government organisations. This may have future ramifications for those organisations in other areas, as well as further implications for the development of what it means to be a charity in Australia. This article examines the use of the Australian Constitution in the Aid/Watch Case. It explains how the High Court was able to invoke the Constitution in defining what it means to be a 'charitable institution'. It also examines the implications of that reasoning for the development of charitable law in Australia.
Introduction
The Australian Constitution played a significant role in underpinning the result in the Aid/Watch Case. a trust for the attainment of political objects has always been held invalid, not because it is illegal, for every one is at liberty to advocate or promote by any lawful means a change in the law, but because the Court has no means of judging whether a proposed change in the law will or will not be for the public benefit, and therefore cannot say that a gift to secure the change is a charitable gift.
This decision has led to recognition in the United Kingdom that a body cannot be a charity if it has a 'political object', such as to promote change in the law or government policy. In Ultimately, a majority of the High Court decided not to follow the British line of reasoning stemming from Bowman. They held that a body can be a 'charitable institution' and still engage in political activities. In large part, this rested upon their development of the common law. However, the decision also relied upon principles derived from the Australian Constitution. Indeed, in deciding not to follow the United Kingdom path, the majority stated:
The starting point must be that the remarks of Lord Parker in Bowman were not directed to the Australian system of government established and maintained by the Constitution itself. That circumstance, as explained in what follows, provides a significant consideration in deciding the content of the common law of Australia respecting trusts for 'political objects'. The implied freedom takes precedence over statute and common law, and so is the most powerful form of legal authority. If it can be shown that the freedom applies, it trumps everything else. The freedom can also be used in a less direct sense in assisting courts with the development of the common law. For example, in the area of defamation law it has been used by the High Court to help shape the common law in regard to the defences that are appropriate in dealing with speech about political figures. The implied freedom may be powerful, but it has been rarely used. It has often been narrowly construed and judges have tended to be reluctant to apply it in other contexts, such as in the development of the common law. It was surprising then to see the freedom used as it was in the Aid/Watch Case.
It was recognised in the Aid/Watch Case that Aid/Watch is a self-described 'activist' group concerned with the relief of international poverty. The organisation seeks to achieve its goals through unorthodox means for a charity. Rather than raising money for or engaging directly in anti-poverty initiatives, it campaigns for improvements in the delivery of Australia's overseas aid. It has been sharply critical of government, and has not been shy in proposing major reforms to Australian aid policy. 2. The provisions of the Constitution mandate a system of representative and responsible government with a universal adult franchise, including a system for amendment of the Constitution in which the proposed law to effect the amendment is to be submitted to the electors. 3. Communication between electors and legislators and the officers of the executive, and between electors themselves, on matters of government and politics is 'an indispensable incident' of that constitutional system. 4. Thus, the system of law which applies in Australia postulates for its operation 'agitation' for legislative and political changes. 5. While personal rights of action are not by these means bestowed upon individuals, the Constitution informs the development of the common law. 6. In this case, the common law should develop so as to recognise that bodies can both possess charitable status and 'agitate' for legislative and political changes. The majority concluded:
The system of law which applies in Australia thus postulates for its operation ... 'agitation' for legislative and political changes ... [I] t is the operation of these constitutional processes which contributes to the public welfare. A court administering a charitable trust for that purpose is not called upon to adjudicate the merits of any particular course of legislative or executive action or inaction which is the subject of advocacy or disputation within those processes.
Tucked away towards the end of the majority judgment, this reasoning may well have proved decisive. The recognition of political 'agitation' as a source of protected communication informed the development of the common law such that the political 'agitation' could be seen as being for the public welfare. The result was that 'in Australia there is no general doctrine which excludes from charitable purposes "political objects"', 11 and thus that charitable status is not inconsistent with freedom of speech by non-government organisations about matters of government and public policy. In the specific case of Aid/Watch, the majority held that the 'generation by lawful means of public debate ... concerning the efficiency of foreign aid directed to the relief of poverty ... is a purpose beneficial to the community within the fourth head in Pemsel'.
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Implications
The Aid/Watch Case demonstrates how the Constitution and implications drawn from it can exert a powerful influence on the law in other areas. All such law must ultimately be referable to the Constitution, and the Constitution can play a major role in its development. In Aid/Watch, it was significant that the implied freedom was used in a case not about the rights of electors, but those of a non-government organisation.
It was an extension to take freedom from its electoral context as provided by sections 7 and 24 of the Constitution into the charitable realm. Indeed, it may well be that the Constitution can play a like role in other areas where the non-government sector seeks protection or recognition of its role in engaging in political debate. Should a statute seek to close down public advocacy or 'agitation' for legislative and political changes by such organisations, there may be good grounds to argue that this breaches the Constitution. Again, it must be remembered that the High Court majority did not speak about 'agitation' in general as being protected by the Constitution, but only '"agitation" for legislative and political change'.
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Conclusion
The Aid/Watch Case represents a good outcome for Australian democracy. It means that a range of charitable organisations can take part in public debate with greater freedom and confidence. These and other bodies promise to make an important contribution. Organisations dedicated to fighting poverty will be able to criticise governments where federal and State policies are inadequate in areas like dental care, mental health and homelessness. In these and other areas, such bodies can contribute a longer term, non-party political perspective on what needs to be done to remedy major problems and policy challenges. These bodies should not be muzzled by the threat that playing such a public role could threaten their status as a charity.
The fact that the Constitution underpinned this result is of undoubted significance. It implies a level of protection for such organisations that puts 'agitation' by them for legislative and 
